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Re:  Oregon Depar tment  of  Just ice
on Commerc ia l  F ishermen and
Act iv i ty

Dear  L inda:

Ant i t rust .  Enforcement  Posi t ion
F ishe rmen  Marke t i nq  Assoc ia t i on

As  p romised ,  t h i s  l e t t e r  w i l l  memor ia l i ze  the  Oregon
Department  of  , .Just ice 's  (DOJ) enforcement  pos i t ion regard ing
certain conduct among commerciaL f ishermen who do buslness in
Oregon.  This  le t ter  is  not  and should not  be considered Iegal
advice from the Oregon DO'J. This letter is not and should not be
considered t ,he enforcement  pos iL ion of  any other  s tate or  federa l
enforcement  agency that  has jur isd ic t ion to  enforce s tate or
f ederal ant. i t .rust 1aws.

This  le t . t .er  is  in tended only  to  express the DOJ ant i t rust
enforcement  pol icy  regard ing cer ta in  commerc ia l  f ish ing and,
w i th in  tha t  con tex t ,  t he  d i scuss ion  w i th in  th i s  l e t t e r  i s  on  the
fo l l ow ing  po in t s :

L.  Whether  and to  what  extent  there is  ant iLrust .  immuni ty
for  commerc ia l  crab f ishermen under  s tate and federa l  Iaw;

2.  What .  t )G)es of  commerc ia l  f ishermen act iv i ty  wi l l  run the
r i sk  o f  an  en fo rcemen t  ac t i on  by  th i s  o f f i ce ;  and

3.  What .  f  ishermen are ent i t l -ed to  do wi th  or  wi thout
cer ta in  exempt . i -ons f  rorn the ant i t rust  laws.
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AppJ- icat ion of  Ant i t rust  Laws to Oregon Commerc ia l  F ishermen

An t i t rus i  i aws  a re  des igned  Lo  ensu re  a  f ree  markecp iace .
We en fo rce  these  l aws  because  bus inesses  pa r t i cu la r l y  t he
sma11 businesses thac supply  most  of  t .he jobs in  Oregon's  economy

are most  l l -ke ly  to  thr i . re  when they can negot ia te the best
poss ib le  p r i ce  fo r  t he i r  goods  and  se rv i ces .  Consumers  and
bus inesses  a l i ke  bene f i t  f r om f ree  and  v iqo rous  compe t i t i on .

Two sets  of  anLi t rust  laws apply  to  Oregon commerc iaf
f  i she rmen  :  f  ede ra i  1aw,  t  and  s tace  . l - aw  .  2

Both sets  of  laws prohib i t  compet iLors f rom enter ing in to an
agreemen t  t o  ra i se ,  I ower ,  o r  s tab i l i ze  t . he  p r i ce  t . o  be  cha rged
for  the i r  products  and serv ices.  Compet i . tors  are a lso prohib i ted
from entering int,o an agreement to engage in a group boycott
against  a  suppl ier  or  buyer  and to  d j .v ide markets  by agreeing to
noL compete in  cer ta in  geographic  areas in  which the i r
compe t i t o rs  do  bus iness .

Compe t i t o rs  a re  a l so  p roh ib i t ed  f rom fo rc ing ,  coe rc ing ,
i n t im ida t i ng ,  o r  t h rea ten ing  o the r  compe t i t . o rs  Lo  engage  in
ce : - ta rn  conduc t  ( such  as  p r i ce  f i x i ng  o r  g roup  boyco l t s )  t ha t
" -hey  do  no t  w rsh  to  engage  in  o r  j o in  assoc ia : i ons  o r  g roups  they
d o  n o t .  w i s h  t c  i o i n .

Araann  f i  she rmen  cc lmne te  w i t h  one  ano the r  and  a re  cons ide redv r  u Y v r r

t r r . o m n c i -  i  t -  n r s t r  f  o r  n i r r n c l s e s  n f  r h p  O ' r p c r r - r n  a n d  f  e d e f  a l  a n t i t f U S te !  ' r L I / u

Iaws.  Therefore,  un1es6 a speci f ic  exempt ion appl ies,  any two or
more commerc ia l  f isherman who agree to  engage in  such conduct  run
the  r i sk  o f  be i -ng  the  sub jec t .  o f  an  en fo rcemen t  ac t i on  by  Lh i s
o f f i ce  fo r  v io la t i on  o f  s ta te  and  fede ra l  an t . i t r us t  I aws .

Th is  l e t t e r  add resses  some o f  t he  p rac l i ces  en fo rcemen t
agencies have observed in  th is  industry .  Those pracLices are
p r i c e  f i x i n g ,  g r o u p  b o v c o t t s  ( k n o w n  i n  c h e  i n d u s t r y  a s  " t i e - u p s "
o r  " s t r i k e s " ) ,  t e r r i c o r i a l  a l l o c a t i o n s ,  a n d  c o e r c i o n  a n d
i n e i m i d a t i o n .

j S h e r m a n  A c t ,  1 5  U S C  S S  L - 7 .

2  The Oregon AnL i t rus t  AcE beg ins  a t  Oregon Rev ised Sta tu te
6 4 5 . 7 0 5 ,  e t  s e g .  F i s h e r m e n  w h o  c o m p e t e  i n  W a s h i n g t o n  a n d  C a l i f o r n i a
w r i l  b e  s u b i e c t  t c  t h e  a n t i t r u s t  l a w s  o f  t h o s e  s t a t e s  a s  w e l 1 .
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Conduct That, is Never Exempt

DOJ takes the posi t ion that  there is  no exempt ion under  any
law  t .ha t  a I l ows  commerc ia l  f i she rmen  to  coe rce ,  i n t im ida te ,
threaten or  o therwise force a co ' .nmerc ia l  f ishermen to engage in
ce r ta in  conduc t  o r  j o in  an  assoc ia t i on  o f  any  t . ype .  DOJ  v iews
t .h is  act . iv i ty  as being among the most  ser ious problems in  the
commerc ia l  f ish ing i -nduscry.

In  facc ,  one  o f  t . he  p r imary  reasons  t . h i s  o f f i ce  pu rsued  i t s
i nves t i ga t i on  i n to  the  commerc ia l  c rabb ing  i ndus t r y  f o r  t he  1995*
1996 season is  because of  the e. , ' idence we gat .hered re la t ing to
th rea ts ,  coe rc ion  and  i nc im ida t . i on  by  ce r ta in  commerc ia l
f ishermen against  o ther  commerc ia l  f ishermen.  Our  ev idence
showed that  the threats  were i r : tenCed to enforce adherence to  an
agreemen t  among  f i she rmen  o f  a  s ing le  coasL -w ide  p r i ce  o f  $1 .25
per  pound for  a l l  f ishermen and to s top f ishermen f rom f ish ing
un t i l  t h i s  goa l  was  accomp l i shed .  Our  i nves t . i ga t i on  was
in i t j -a ted at  the request  o f  f ishermen who had been subjected to
un law fu l  coe rc ion .

Coerc i cn  can  i nc lude  pe rsona l  i n ju ry ,  damage  to  p rope r t y ,
economic  coe fc ion ,  o r  t h rea ts  o f  t he  same.  These  accs  ody ,  o f
cou rse ,  a l so  cons t i t u te  c r imes .

I f  anyone engages ln  th is  type of  conduct ,  they wi lL  a lmost
cer t ,a in ly  be the subject  o f  an invest igat ion by t ,h is  of f ice and,
pe rhaps ,  o the r  f ede ra l  and  s taLe  en fo rcemen t  agenc ies  as  we l I .
I f  such ev idence comes to l ight , ,  Lhen th is  of f ice wi l l  pursue
every avai lab le remedy i t  has to  s top th is  conduct .

Another  form of  conduct  thaL is  not  exempt  under  any 1aw is
ter r i tor ia l  a l locat ions.  For  example,  Lwo or  more compet . ing
f ishermen may not  agree to  s t .ay out .  o f  cer ta in  waters or  agree
no t  t o  f i sh  fo r  ce r ta in  t v r ces  c f  f i sh .

Conduct That Is l l legal Without An

Two other  forms of  ccnduct  a l iuded
pr ices and agreements t .o  t ie-up -  are
speci f ic  exempt ion j -n  the l -aw.  Befcre
exempt , ions,  i t  is  wor th focusing on the
i l l ega l  ac t i v i t y  i n  t he  f i r s t  i nsLance .

Exemption

to  -  as reemen ts  to  f i x
a l so  i l 1ega1  w i thou t  a
f  d i scuss  those

requ is i t e  e lemen ts  o f  t he

I n  e a c h  c a s e ,  t h e  o p e r a t i v e  w o r d  i s  " a g r e e m e n t t t .  I f  t h e r e
is  no  agreement .  be tween two or  more  f i shermen,  then there  is  no
v i o l a t , i o n .  F i s h e r m e n  w h c  C e c i d e  o n  t h e i r  o w n  w h a t  p r i c e  t h e y
w i l l  c h a r g e  f o r  t h e i r  c a t c h  d o  n o t  w i o l a t e  t h e  I a w .  T h e  s a m e  i s
t rue  i f  f i shermen dec ide  on  t .he i r  own noL to  go  f i sh ing  or  i f
t h e y  d e c i d e  o n  t h e i r  c w n  t o  f i s h  i n  a  c e r t a i n  a r e a  o f  t h e  o c e a n .
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However ,  when there is  an agreement  beLween Lwo or  more
commerc ia l  f i she rmen  to  se t  t he  p r i ce  o f  t ' he i r  cacch ,  t o
p a r t i c i p a t e  i n  a  t i e - u p  o r  s t . r i k e ,  a t  t o  s t a y  o u t  o f  c e r t a i n
i va te rs ,  t he  pa r t . i c i pan ts  run  the  r i sk  o f  be ing  the  sub jec ts  o f
an  en fo rcemen t  acL ion  by  th i s  o f  f  j - ce .

Exemptions

t , im i ted  exempt ions  do .  ex i s t  f o r  ce r ta in  p r i ce  f i x i ng
agreemen ts  and  t i e -up  ag reemen ts .  However ,  t he  exempt ions  app ly
on fy  i f  t he  acC iv i t y  i - s  conducLed  w i th in  a  f i she rman 's  marke t i ng
assoc ia t i on .  And  no  exempt ion  p ro tec ts  any  f i she :man  f rom be ing
he ld  accoun tab le  fo r  i n f l i c t i ng  pe rsona l  i n ju ry  o r  p rope r t y
damage,  or  f  or  any ot .her  f  orm of  un lawf  u l -  coerc i 'on.

A.  Threshold Test  -  Market inq Associat ion Member

The Fisherman's  Col lect ive Market ing Act  (FCMA) a l lows
f i she rmen  marke t i ng  assoc ia t i on  members  to  co l l ec t i ve l y  ca tch ,  -
p rod .uce ,  p repa re  fo r  marke t ,  p rocess ,  hand le ,  and  marke t  f i sh .3
Fishermen who are associat ion members are a l lowed to agree on a
s ing le  p r i ce  fo r  t he i r  f i sh  and  to  engage  in  vo lun ta ry  t i e -ups  i n
o rde r  t o  ge t  t he  p r i ce  they  have  ag reed  on .

B .  The  D i f  f e r "ence  Be tween  S tace  and  Federa l -  Law

Oregon  law  a l l ows  coopera t i ve  marke t i ng  agenc ies  to  marke t
the  goods  o f  t he i r  members  and  o the rw ise  ac t  as  agen ts  fo r  t he i r
members  even  though  th i s  acc . i v i t y  wou1d  o the rw ise  v io la te  Oregon
a n t i t r u s t  l a w . a

However ,  DOJ c ioes not  in t .erpret  Chapter  62 to  mean that
f i she rmen  can  f i x  p r i ces  o r  engage  in  g roup  boyco t t s .  Th i s
pos i t i on  i s  based  on  the  l i t e ra l  l anguage  o f  Chap te r  52  wh ich
does  no t  spec i f i ca l l y  a l l ow  fo r  p r i ce - f i x i ng  o r  g roup  boyco t t s
among f ishermen.  Exempt ions t .o  ant i t rust  laws must  be
s p e c i f i c a l l y  s t a t e d  a n d  a r e  r a r e l y  i m p l i e d .

I t  j -s  a lso wor th ment ion ing that  a  b i l l  was in t roduced in
Ehe  Ig95  l eg i s laL i ve  sess ion  Lha t  was  des igned  t . o  spec i f i ca l l y
immun ize  p r i ce  f i x i ng  by  commerc ia l  f i she rmen .  A  l eg i s la t . i ve
commit tee held a hear ing on that .  b i l l  a t  which Eest . imony was
o f fe red  i n  suppor t  and  i n  oppos i t i on  to  the  b i l l .  ThaL  b i l l  was
no t  adop ted .

3 F i s h e r m a n ' s  C o l l e c t i v e  M a r k e t i n g  A c t ,  1 5  U S C  S  5 2 1

4 0 R S  6 2 . 3 5 5  a n d  6 2 . 8 4 5 .
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There fo re ,  t he re  may  be  a  con f l i c t  be tween  fede ra l  an t . i - t . r us f
1aw,  wh ich  : . nmun izes  f i she rmen  fo r  ce r ta in  conduc t ,  and  Oregon
an t i t r us t  l aw ,  wh ich  does  no t .

Under  ce rca in  c i r cums tances ,  a  fede ra l  l aw  cove r ing  the  same
ac t i v i t y  as  a  s taLe  1aw w i l l  ove r r i de ,  o r  p reempt .  t he  s t .a te  l aw .
However ,  t h : s  p reem,p t i on  occu rs  on l y  under  ve ry  I im j - ted
c i r cums tances .  The re  i s  no  cou r t  dec i s ion  wh ich  p rov ides  a  c lea r
answer whet .her  the s tate 1aw would be preempted because of  t .h is
p o t . e n t i a l  c c n f  l i c t .

DOrf  Enforcement  Pol icy Relat ing to  the St ,a te-Federa1 L,aw
Tension

DOJ recogn izes  tha t  t hese  un reso lved  i ssues  can  c rea te
unce rLa in t y  and  pe rhaps  even  d i s rup t . i on  i n  t he  marke tp lace .  We
have  de te rm ined  tha t  i f  a  commerc ia l  f i she rman 's  ac t i v i t y  i s
immune  f rom an t ' i t r us t .  I i ab i i i t . y  under  fede ra l  l aw  ( the  FCMA) ,
then t .hat  conduct  wi l l  not  be proseculed by DO.T.  This  means,
s imp ly ,  t ha t  f o rma l  f i she rmen 's  marke t i ng  assoc ia t i ons  wh ich  a re
es tab l i shed  to  a I l ow  f i she rmen  to  co l l ec t . i ve l y  ag ree  on  p r i ces
and  engage  -n  vo lun ta ry  E ie -ups ,  w i l l  no t  be  p rosecu ted  as
i l l ega l  p r i ce - f i x i ng  o r  g roup  boyco t t  consp i rac ies  under  o regon
ant . i t rust  law.

There  a re  th ree  impor tan t  qua l i f i e r s  to  th i s  po l i cy .

F i r s t ,  i n  o rde r  t o  rece i ve  the  bene f i t  o f  t h i s  en fo rcemenL
pol icy,  f ishermen market ing associat . ions and the i r  members must
be in  complete compl iance wi th  the requi rements under  the FCMA as
d iscussed  be1ow.

Second ,  DOJ  rese rves  the  r i gh t  t o  i n i t i a te  an  i nves t i ga t i on
aga ins t .  any  commerc ia l  f i she rmen  o r  f i she rmen 's  marke t i ng
assoc ia t i on  to  de te rm ine  whe the r  t hey  a re  i n  comp l iance  w i th
fede ra l  1aw.

Th i rd ,  i t  i s  sub jec t  t o  change  i f  and  when  Ehe  Oregon
l e g i s l a t u r e  a m e n d s  e x i s c i n g  l a w  o r  p a s s e s  n e w  l a w  t h a t  c l a r i f i e s
what  a commerc j -a l  f isherman can and cannot .  do under  Oregon 1aw.
In other  words,  DOJ wi l l  not  be prec luded f rom enforc ing any 1aw
that .  is  passed,  amended or  c l -ar i f  ied by t .he Oregon leg is Iat .ure.

F ina i I y ,  f i she rmen  shou ld  know tha t  t h i s  en fo rcemen t  po l i cy
would not  have changed anyth ing t .hat  th is  of f ice d id in
r . r - r n r l r r r - t -  i n r r  i i - s  f e c e n t  t n v e s f i o a f i o n ' i n f o  - 1 ' r ^ - - + ' i  ^ - ^  - ' t f  n r i  r - ev v l l q q v L r r r y  I L D  ! E L G l l L  r l l v s D L - L Y a L f v l l  I I I L V  c [ - L . L ( : Y d , L l \ J l l , >  L / !  y ! f v L

f  i -x ing and group boycot t .s .  The act iv i ty  a t  issue in  t .h is
inves t i gac ion  fa l l s  ou ts ide  any  s ta te  o r  f ede ra l  l aw  exempt ion
for  commerc ia l -  f  ishermen.
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The Requirements of the FCI'IA - I{hat Is and Is NoL Prohibited

For  any f  ishermen's  market . ing associat . ions or  i ts  members to
en joy  the  bene f iL  o f  t he  DOJ  en fo rcemen t  po l i cy ,  .  t l r "  assoc ia t i on
ata l ts  rnembers must  be in  complete compl- iance wi th  the FCMA.

To  comp ly  w i th  t . he  FCMA,  the  assoc ia t i on  mus t  be  fo rma l l y
o rgan izeC and  ope ra ted  as  fo l l ows :

(a )  They  mus t  be  ope ra ted  fo r  t he  mu tua l  bene f iC  o f  t he i r
m a m h o r q '
1 1 . 9 . ! | ! 9 r  v  

,

(b)  rheY

( c )  T h e Y
and

(d )  TheY
grea te r

may not  a l low any member more than one vote;

may not  pay d iv idends of  greaEer than 8? per  year t

may not handle product.s of non-members in an amount
in  va lue than handled for  members.

O n c e  a  m a r k e t i n g  a s s o c i a t i o n  i s  p r o p s r l y  e s t a b l i s h e d ,
assoc ra t :on  rne rnbe rs  can  engage  in  the  fo l l cw ing  conduc t  w i thou t
fea r  o f  a  DOJ  en fc rcemen t  ac t i on :

1 .  They  may  - r se  the  assoc ia t i on  t c  se t  one  co l l ec t i ve  p r i ce
fo r  t he i - ! '  ca tch .  Th i s  i s  o f ten  re fe r red  to  as  a  " coas t -w ide
p r i ce ' ,  a l t hough  i t  can  mean  one  m in imum p r i ce  fo r  a  po r t .  o r  one
- i r . , i * , l -  n r i r - e  F o r  s e v e r a l  o o r t s .  T h i s  m e a n s  t h a t  f  i s h e r m e n  m a yi t L - l a l r r : u r r r  r

discuss and agree on pr ices aS long as the agreement  is  made
through formal  associat ion meet ings where members are a l lowed to
d iscuss and vote,  and non-members are not  par t  o f  the agreement .

2 .  Assoc ia t i on  members  may  ag ree  on  and  ca r ry  ouL  a  t i e -up
to  ach ieve  an  ag reeC-upon  p r i ce  so  l ong  as  the  t i e -up  i s
vo luntar i ly  among the members of  the associat j -on;  no coerc ion or
in t imidat ion is  be ing or  was employed t .o  force any f isherman Lo
jo in  the  t i e -up ;  and  non*members  a re  noL  pa r t  o f  t he  ag reemen t .

3 .  The  assoc ia t i on  may  be  used  as  a  marke t . i ng  agen t  f o r  i t s
members .  Th i s  may  take  p lace  i n  one  o f  t h ree  ways :

(a )  The  assoc ia t i on  n ray  pu rchase  and  rese l l  i t s
members '  p roCuc ts ;

(b )  The  assoc ia t i on  may  ac t  as  the  members '  ba rga in ing
a g e n t  w r t h  ' - h e  p r o c e s s o r s ;  o r

Enciaqe in?
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( c )  The  assoc ia t i on  may  pu rchase  and  ope ra te  i t s  own
process ing  P lan t .

4 .  Two or  more f ishermen market ing associat ions can work
c.cgether  to  engage in  the conduct  descr ibed above as long as they
comp ly  w i th  the  same ru les  tha t  pe r ta in  Lo  an  s ing le  assoc ia t i on .

The cr i t ica l  po int .  to  remember for  associat ion members,  and
a  po in t  DOJ  w i l l  l ook  ve ry  ca re fu l l y  a t ,  i s  whe the r  assoc ia t i on
members are enter ing in to any of  the agreements or  conduct
descr ibed above wi th  f ishermen who are not  members of  a  market ing
a s s o c i a t i o n .

Agreements wi th  f ishermen who are not  associat ion members,
w l l l  cause  the  assoc ia t i on  members  to  l ose  the i r  immun i t y .  I f
non -assoc ia t i on  members  pa r t i c i pa te  i n  any  assoc iaE ion  mee t ings ,
d iscuss ions,  or  communicaEi-on wi - th  associat ion members regard ing
t h e  l o g i s t i c s  o r  s t r a t e g y  o f  a  p r i c e  f i x i n g  a g r e e m e n t  o r  a  t i e -
up ,  t h i s  cou ld  be  cons ide red  ev idence  o f  an ,ag reemen t  beLween
assoc ia t i on  and  non -assoc ia t i on  f i she rmen  and  cou ld  be  a  reason
fo r  t h i s  depar tmen t .  t o  i n i t i a te  an  i nves t i ga t i on .

5 .  F ina l l y ,  assoc ia t i on  members  can  a l so  exchange  non -p r i ce
informat ion among themselves.  Examples of  the type of  non-pr ice
informat ion they can exchange inc lude:

(a )  H is to r i ca l  p r i ce  and  cos t  i n fo rma t ion  i f  i t  i s
aggregated in  such a way that  no ind iv idual  f isherman's
in fo rmaL ion  i s  d i s t i ngu i shed  f rom any  o the r ' s ;

(b)  Any in format ion necessary to  prevent  and deter
f raud ;

( c )  I n fo rma t :on  rega rd ing  techno log i ca l  advances ,
p r o d u c t i o n  t e c h n i q u e s ,  a n d  s a l e s  L e c h n i q u e s ;

(d )  .Qua I i t y  con t ro l  j - n fo rma t . i on ;

(e )  I n fo rmar ion  rega rd ing  cu r ren t  i nven to ry  i eve l s  and
a v a i l a b i l i t y  o f  f i s h ;

( f )  I n fo rma t ion  necessa ry  Lo  imp lemen t  co l l ec t i ve
adve r t i s i ng  and  c red i t  schemes ;  o r

(g )  I n fo rma t l -on  necessa ry  to  l obby  fo r  o r  p romote  the
i  n r l r r q l -  r r r
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Ex is tence  o f  a  Marke t i nq  Assoc ia t i on

Fishermen market ing associat . ion members run the r isk  of  an
inves t i ga t i on  and  en fo rcemen t  ac t i on  i f  t hey  engage  in  ac t i v i t i es
tha :  a re  spec i f i ca l l y  p roh ib iLed  by  l aw  -  even  w i th  the  ex i s tence
o f  a n  a s s o c i a t i o n .  T h e s e  p r o h i b i t e d  a c t i v i t i e s  i n c l u d e :

(a )  Coerc ing  anyone  to  j o in  the  assoc ia t i on ;

( b )  C o 1 l a b o r a t i n g  w i t h  n o n - a s s o c i a t i o n  f i s h e r m e n ;

(c)  Monopol iz ing or  a t tempt ing Lo monopol ize a local
market , '

(d)  Threatening or  engaging in  v io lence,  in t imidat ion,
or  proper ty  damage;

(e)  Regulat ing who may f ish in  a cer ta in  areai  or

( f  )  Any  o the r  acL i v i t y  wh ich  i s  p reda t ,o ry  on  i t s  f ace .

V io la t . i on  o f  any  o f  t he  above  ru les  rega rd ing  fo rma t ion ,
. r r 1 p r - A l -  i  o n  -  o r  - ^ + -  i , , i  + - r r  r ^ r i  i - l  '  

t i O n  f e m o \ / e s  t h e4 v 4 v . : ,  v -  c t \ - L - t v r L I  w r u r l l i l  a n  a S S O C J - a

an t i t r us t  exempt ion .  Tha t  ac t . i v i t y  may  be  i nves t i ga ted  and
prosecu ted  as  an  an t i t r us t  v io la t i on  by  DO. l .

What  I f  There is  No Market , ing Aseociat ion?

Unt i l  very recent ly ,  the Oregon commerc ia l  crabbers were not
members  o f  any  marke t i ng  assoc ia t i on  fo r  c rabbers .  On ly  i n  t he
last  few weeks have crab f ishermen in  cer ta in  Oregon por t .s  begun
to  o rgan ize  i n t . o  marke t i ng  assoc ia t i ons .  However ,  as  we
unders tand  i t ,  t he  vas t  ma jo r i t y  o f  c rabbers  a re  s t i 11  no t
members  o f  a  fo rma l l y  es tab l i shed  marke t i ng  assoc ia t i on .

Commerc ia l  f ishermen who are nol  members of  a  forma]
f i she rman 's  assoc ia t i on  meec ing  a I I  o f  t he  requ i remen ts  may  no t
engage in  any co i lect ive act iv i ty  wi t ,h  other  f ishermen regard ing
p r i ce  o r  t i e -ups .  Th i s  means  i nd i v idua l  f i she rmen  mus t  se t  t . he i r
own  p r i ces  and  nego t ia t .e  i nd i v idua l l y  w i th  p rocesso rs .  They  mus t
i nd i v idua l l y  dec ide  whe the r  t o  f i sh  o r  no t  t o  f i sh .

In  add i t i on ,  f i she rmen  who  a re  no t  assoc ia t i on  members
canno t  a t tend  meec ings  o f  f i she rmen 's  assoc ia t i ons  a t  wh ich
p r i ces  o r  t i e -ups  a re  d i scussed  w i thou t  r i sk ing  an  i nves t . i ga t i on .
As ment ioned above,  i f  commerc ia l  f ishermen who are not
assoc ia t i on  members  a t t . end  assoc ia t i on  mee t ings ,  t he  assoc ia t i on
menbers  run  the  r i sk  o f  l os ing  the i r  ] im i ted  immun i t y .
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L lowever ,  co rnmerc ia l  f i she rmen  may  s t i l l  t a l k  t o  the i r
p r o c e s s o r s  o n  p r i c e ;  t h e y  c a n  s t i l l  m a k e  t h e i r  o w n  d e c i s i o n s
abou t  p r i ce ;  and  they  can  s t i l l  dec ide  on  the i r  own  when ,  whe the r
and  where  they  w i l l  f i sh .  Th i s  conduc t .  i s  l ega l  w i th  o r  w i thou t
an associat ion.  I t  is  on ly  when two or  more commerc ia l  f ishermen
agree  on  p r i ce ,  t i e -ups  o r  o the r  s im i l a r  ac t i v i t y  do  they  r i sk  an
en fo rcemen t  ac t i on  aqa ins t  t hem.

One  a rea  wh ich  appears  d i f f i cu l t .  f o r  f i she rmen  to  g rasp  i s
whe the r  and  to  wha t  ex t .enE  they  can  i n fo rma l l y  d i scuss  p r i ces  and
o the r  marke l  cond i t . i ons  w i th  c the r  commerc ia l  f i she rmen  o r  w i th
o the r  bus inesses  such  as  p rocesso rs  o r  re ta i l  s to re  pe rsonne l .
The  sho r t  answer  i s  t hey  can  do  a i l  o f  t h i s .

Where  these  d i scuss i cns  become a  p rob lem fo r  t h i s  o f f i ce  i s
when they evolve in to or  serve as the basis  for  an express or
impl ied agreement  among the cornmerc ia l  f ishermen to se l I  the i r
ca tch  ac  the  same p r i ce  c r  same p r i ce  range .  The re fo re ,  i t  i s
impor t .ant  for  commerc ia l  f ishermen to understand that  they can
exchange in format ion wi th  peopie they do not  compete wi th .  They
can even exchange in format ion wi th  other  f ishermen about  pr ice
and  the i r  op in ions  abou t  t he  p r i ces  o f fe red  to  each  o f  t . hem.  We
unders tand  th i s  i s  o f ten  done  in fo rma l l y  ove r  a  cup  o f  co f fee .

Where f ishermen somet imes run in to problems,  and where our
concerns l ie ,  is  when these conversat ions evolve in to an express
or  impl ied agreement  among f ishermen to f ix  pr ices or  t ie-up in
order  to  get  a  s ing le min imum pr ice for  the i r  catch.  There is  no
br ight  l ine between in format ion exchanges and pr ice agreements
among f ishermen which happen as a resul t  o f  these in format ion
exchanges.  Whether  a par t icu lar  conversat ion or  meet ing among
compe t i t o rs  c rosses  ove r  t he  l i ne  w i l l  o f t en  depend  on  the
spec i f i c  c i r cums tances  o f  t ha t  conve rsaL ion  o r  mee t ing .

What  is  c lear  is  that .  exchanging in fcrmat . ion is  one th ing;
^ : - -  ! ^  ^  s F r  n r i r - e  ' i  s  a n o l - h e r  t h i n o  e n f  i r e l v -  U n l e s sa \ 4 i g C r l r Y  L V  a  D g L  I / r  r U g  i p  q i i v L i l E !  L l l i l l V  u l r u r ! e r J  .  l _

. f ishermen have the protect ion of  a  market inq associat ion,  they
shou ld  s tee r  c lea r  o f  d i scuss ions  tha t  po in t  t oward  an  ag reemenL
to  cha rge  o r  accep t  f r cm the  p rccesso rs  a  m in imum p r i ce  fo r  t he i r
ca tch ;  and  they  shou ld  s t - -ee r  c lea r  o f  d i scuss ions  tha t  po in t
toward  an  ag reemenL  to  t i e -up  the i r  boa ts  un t i l  t he  f i she rmen
rece ive  tha t  p r i ce .

Conclus ion

Fishermen should dc whatever  they can Lo ensure v igorous
compe t i t i on  i n  [ he i r  i ndusL . r y .  Tha t  i nc ludes  ga the r ing  as  much
in fo rma t ion  as  poss ib le  i n  o rde r  t o  he lp  each  o f  t hem to  make
the i r  own ,  we l I - i n fo rmed ,  un i l ace ra l  dec i s : -on  on  whe the r  t o  j o in
a  marke t i ng  assoc ia t i on ,  when  to  f i sh ,  and  a t  wha t  p r i ce .
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Fishermen must simpl-y be aware that any decision they make
on the i r  own,  and act iv iCy they do on the i r  own (wi th  the
excep t i on  o f  coe rc ion ,  i n l im ida t i on  o r  t . h rea ts ) ,  does  no t  ra i se
ant i t rusL concerns wi th  Chis  of f ice.  Ant i t rust  concerns are
raised when f ishermen reach an agreement on pricing, boycotts or
ter r i tor ia l  a l locat ions and/or  when any f isherman -  ind iv idual ly
o r  cc l l ec t i ve l y  -  coe rces ,  i n t im ida tes  o r  t h rea tens  ano the r
pe rson .

I f  f i she rmen  a re  members  o f  a  1ega l1y -es tab l i shed  marke t ' i ng
assoc ia t i on ,  t hey  can  take  p r i ce  d i scuss i -ons  Lo  the  po in t  o f
vo luntar i ly  agreeing among themselves on a s ing le pr ice in  order
to  fac i l i t a te  nego t i a t i ons  w i th  the  p rocesso rs  on  the  p r i ce  o f
t .he i r  catch.  They can even vo luntar i ly  agree to  t ie-up the i r
boats in  order  to  enhance the success of  the i r  co l lect ive pr ice
p o s i t i o n .

I f  the act iv i t ,y  in  quest ion does not  have a c lear  exempt ion
under federal or state law, then the f ishermen engaged in that
act iv i ty  may be subject  to  an invest igat ion.  To avoid that  r isk
a l together ,  Lhey should take a l l  necessary s teps to  make sure
they are act ing wi th in  ehe law.  I f  t .here are quest . ions about
pa r l i cu la r  conduc t ,  f i she rmen  shou ld  e i t he r  re fe r  t o  t h i s  l e t t e r
b r  consu l t  t he i r  a t to rney  fo r  l ega l  adv i ce  Lo  he lp  gu ide  them in
t h e r r  d e c i s i o n s .
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